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Unlike land-based injuries, rights and remedies available in cases within the maritime jurisdiction depend heavily upon the
“class” of the victim and the injury locale. Seafarers 1 have different remedies than non-seafarers. Seafarer rights and remedies
differ depending on the location of the harm. Maritime practitioners *314 should carefully scrutinize the facts of the case to
determine how to place the client in the best position to recover.
I. OVERVIEW
Admiralty law is derived from ancient codes dating 1,000 B.C. and extending through the Greek and Roman Empires. The
English law of the Middle Ages, contained in the Rolls of Oléron, was the first statement of maritime law in Europe. Based on
the Lex Rhodia, which governed Mediterranean maritime commerce since before the first century, the laws were promulgated
in England in 1160 under the rule of Richard I. The Rolls were eventually published in English and French and form the main
basis for the development of separate and distinct rules of maritime law that exists today.
Against this historical background, the founding fathers knew that the United States needed a uniform, distinct and strong body
of national maritime law if the young country were to compete and prosper in maritime commerce. Article III of the U.S.
Constitution extends the judicial power of the United States to “all cases of admiralty and maritime jurisdiction” in order to
ensure that maritime law remained federal and consistent among the states. 2 The federal courts have exercised this constitutional
authority to create a body of common law applicable to cases within admiralty jurisdiction. Initially drawing on the “laws,
customs and principles of jurisprudence” 3 which preexisted the American Revolution, federal courts have also used a variety of
additional sources, including state statutes and precepts of English common law in the process. The result is the constitutionally
sanctioned, judge made unique body of federal law referred to as the “general maritime law.” 4
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Congress has also enacted a number of maritime statutes as part of its Constitutional legislative function. 5 Examples include
statutes governing the rights and remedies of seamen, 6 the rights and remedies of other maritime workers', 7 deaths on the high
seas, 8 *315 inland navigation rules, 9 seaman employment protection, 10 and a host of other maritime concerns. 11 These
statutes apply in specific fact situations and to specific classes of maritime actors. Thus, as the United States Supreme Court
noted long ago, unlike any other body of American law, this country's law of the sea is a combination of Article III, § 2, cl. 1
jurisprudence and Article I, § 8, cl. 18 legislation. 12
Congress has also regulated admiralty jurisdiction. The Judiciary Act of 1789, codified as 28 U.S.C. § 1331(1), gave federal
district courts exclusive jurisdiction of maritime actions “saving to suitors, in all cases, the right of a common law remedy,
where the common law is competent to give it.” 13 Exclusive federal court admiralty jurisdiction exists in actions in rem, 14
actions for limitation of liability, 15 in suits against the United States, 16 suits under the Public Vessel Act 17 and in actions
involving ship mortgages. 18 Federal court jurisdiction over other in personam admiralty cases is concurrent with state courts
per 28 U.S.C. §1333(1). 19 Congress has legislatively extended the scope of federal maritime jurisdiction as well. 20
II. SEAFARERS
In the vast majority of workplace injury and death claims falling within the admiralty jurisdiction, the injured worker is either
a seaman whose claims are governed by the Jones Act 21 and the general maritime law, or a maritime employee covered by the
*316 Longshore and Harbor Workers' Compensation Act (LHWCA). 22 The Jones Act and LHWCA are mutually exclusive
compensation regimes. 23 If the injured employee meets the test for seaman status, 24 he is covered by the Jones Act. If not,
with certain exceptions, 25 his rights and remedies are governed by the LHWCA. 26
III. RECOVERY AGAINST EMPLOYERS
A. THE JONES ACT
The Jones Act governs a seaman's claim against his employer only. There must be an employment relationship in order for the
injured seaman to bring the Jones Act claim against a particular defendant. 27 The employer is solely responsible under the
Jones Act for negligence (the duties are non-delegable) and for maintenance and cure. 28 The negligence and maintenance and
cure remedies are personal between the Jones Act seaman and his employer.
A Jones Act seaman may also sue the owner of any vessel on which he is working for breach of the general maritime law
warranty of seaworthiness, regardless of whether the vessel is owned by his employer. 29 Unlike the Jones Act negligence and
maintenance and cure rights, which are grounded in the employment relationship, the unseaworthiness warranty follows the
vessel.
Any breach of one or more of the enumerated employer duties under the Jones Act which is a cause, however slight, in causing
harm entitles the injured seaman to recover damages. 30 Available remedies include past lost income, future loss of earning
capacity, expenses of medical care exceeding cure benefits paid by the employer, physical and mental pain and suffering and
disability/loss of *317 enjoyment of life. 31 Non-pecuniary damages such as loss of consortium and punitive damages are not
currently recoverable under the Jones Act in the U.S. Fifth Circuit. 32
B. UNSEAWORTHINESS
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The vessel to which the Jones Act seaman is assigned or working at the time of injury owes the duty of furnishing the seaman
with a seaworthy vessel. The vessel, its crew and appurtenances must be reasonably fit for the vessel's intended purpose to
be seaworthy. 33 Unlike the Jones Act, the injured seaman must only prove an unseaworthy condition which is a proximate
cause of the seaman's injuries. 34 There is no requirement of knowledge of an unsafe condition or unfit equipment. The vessel
owner is essentially dealing with a species of strict liability. However, the proof burden is higher standard than the Jones Act
“featherweight” proof burden. 35
Damage remedies available to the injured seaman under the general maritime law doctrine of unseaworthiness mirror those
available under the Jones Act in the U.S. Fifth Circuit. 36
C. MAINTENANCE AND CURE
The general maritime law requires the employer to provide maintenance and cure to an employee injured in the service of the
vessel regardless of fault, until he reaches maximum medical improvement or is able to return to maritime employment. 37
The obligation to provide maintenance requires the employer to pay the seaman a per diem allowance comparable to the value
of the food and lodging received aboard the vessel at sea. 38 At the very *318 least, the employer must provide maintenance
sufficient to cover the seaman's shore-side reasonable costs for food and lodging. 39
The Hall decision details the proper method of computing maintenance and the seaman's proof burden in this regard. Like the
Jones Act causation burden, the burden of producing evidence of expenses to prove a maintenance amount is “feather light.” 40
The seaman must either spend his own money or obligate himself to another to obtain food and lodging in order to recover
maintenance. 41 The seaman's food expense is confined to his personal consumption; the expenses of the seaman's spouse and
children are not included. 42
Conversely, the seaman's actual lodging costs (rent/mortgage, heat, electricity and water) are included in maintenance. 43 Unlike
food, this amount is not prorated among family members.
In addition to actual expenses, the seaman must prove the reasonableness of the maintenance claimed. In determining reasonable
costs of food and lodging, “The court may consider evidence in the form of the seaman's actual costs, evidence of reasonable
costs in the locality or region, union contracts stipulating a rate of maintenance or per diem payments for shoreside food or
lodging while in the service of a vessel, and maintenance rates ordered in other cases for seamen in the same region.” 44 The
court may take judicial notice of the prevailing rate in the district. 45
The court is compelled to compare actual expenses to reasonable expenses and award the lower of the two unless actual expenses
are inadequate to provide reasonable food and lodging. In this case, the plaintiff is entitled to the amount that the court determines
is the reasonable cost of food and lodging. 46 This exception ostensibly eliminates the risk that inability to pay will prevent the
seaman from recovering enough to obtain reasonable food and lodging.
Finally, inflation can and should be taken into account in comparing a current maintenance demand to past rates paid. 47
*319 “Cure” is the right to payment of reasonable medical expenses for the treatment of the seaman until maximum medical
improvement (MMI) is reached. The shipowner's duty to pay maintenance and cure is broad. 48 A seaman has the right to
treatment by physicians of his choice, provided only that the charges by those physicians are reasonable and not significantly
higher than charges for the same treatment by other physicians. 49 The employer has a duty to guarantee payment before
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treatment of reasonable medical expenses without undue delay in order to insure that the injured seaman will be able to obtain the
treatment he needs. 50 MMI is reached when the seaman either recovers from the injury or the condition permanently stabilizes
or cannot be improved further. 51 The point of MMI is a medical determination, not a legal one. 52 The shipowner bears the
obligation to investigate a seaman's cure claim and examine all medical evidence in determining whether cure is owed. 53 Any
ambiguities or doubts regarding entitlement to cure or the MMI date must be resolved in the seaman's favor. 54
The obligation to provide maintenance and cure is a personal obligation of the employer, based on the contract of employment. 55
Therefore, maintenance and cure is not dependent on a liability determination under the Jones Act or the general maritime law
doctrine of unseaworthiness, and does not need to await the resolution of these issues for determination. Maintenance and cure
claims can be severed from the main action and tried on an expedited basis. 56
Against this background, if the shipowner unilaterally decides to stop paying maintenance and cure and the seaman asserts
his right by bringing an action against the shipowner, the burden shifts to the shipowner to prove that maximum cure has
been reached. 57 It meets its burden of proof only by providing unequivocal evidence *320 that the seaman is at MMI. 58 A
second medical opinion contrary to the treating doctor's opinions regarding diagnosis or prognosis of an injured seaman does not
provide the unequivocal evidence required for termination of maintenance and cure benefits. 59 Indeed, absent an unequivocal
justification to refuse to pay maintenance and cure or to terminate a seaman's maintenance and cure benefits, a shipowner may
subject itself to liability for compensatory damages caused by prolonged and avoidable pain and suffering and punitive damages
and attorney's fees for willful or callous refusal to pay. 60
D. LHWCA
The LHWCA provides a workers' compensation scheme for death or disability resulting from maritime employment. The worker
must satisfy four (4) requirements for coverage under the LHWCA:
The employee cannot be a Master or member of a crew of any vessel;
The employee must suffer injury during the course of employment; The employee has to be employed by an employer whose
employees are employed in maritime employment, in whole or part, upon the navigable waters of the United States; and
The employee must meet a situs requirement that the injury occur upon navigable water. 61
Known as the “situs and status test”, the worker must be injured on the “navigable waters of the United States including
any adjoining pier, wharf, dry dock, terminal, building way, marine railway, or other adjoining area customarily used by an
employer in loading, unloading, repairing, dismantling or building a vessel to satisfy the situs requirement.” 62 An employee
satisfies status if he is “engaged in maritime employment, including any longshoreman or other person engaged in longshoring
operations, and any harbor *321 worker including a ship repairman, shipbuilder and ship breaker.” 63 The situs test limits the
geographic coverage of the LHWCA, while the status test focuses on the nature of the injured worker's activities. 64 A nonseaman worker injured on navigable waters need not fall neatly within the status test, as injury on actual navigable waters in the
course of employment satisfies the status requirement on its face. 65 Further, the amount of time that a worker spends aboard a
vessel is not relevant to the status inquiry when the injury actually occurs on navigable waters. 66
LHWCA compensation includes disability benefits, 67 prejudgment interest, 68 and two-thirds of the worker's salary for the
length of disability. 69 The quid pro quo for compensation without employer fault is tort immunity of the employer. 70
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Two exceptions exist. First, if an employer fails to secure compensation as is required by the Act, the employee can elect to either
claim compensation or to maintain a tort action at law or in admiralty for damages. 71 Under § 905(a), the defendant employer
cannot plead the affirmative defenses of negligence of a fellow servant, assumption of risk or contributory negligence. 72 This
was Congress' means of encouraging employer participation in the federal compensation scheme.
Second, the employee has negligence rights against his employer in its capacity as the vessel owner rather than employer. 73
This action, known as a 905(b) action, is often referred to as negligence “qua vessel” in the employer/vessel owner context. 74
The duties owed by the employer as vessel owner were created by the U.S. Supreme Court; they are commonly known as the
“Scindia duties” and include the turnover duty, active control duty, and duty to *322 intervene. 75 These exclusive vessel
owner duties, although tailored to the traditional longshoremen and harbor worker fact situation, also apply to 905(b) actions
brought by other maritime employees such as welders, oilfield service hands and the like. 76
Section 905(b) is not jurisdictional. 77 Section 905(b) cases may be brought in federal court based either on admiralty jurisdiction
or diversity of citizenship. 78 Federal question jurisdiction is unavailable because Section 905(b) did not create a new federal
statutory right. 79
Damages available to the injured maritime employee under § 905(b) can be more expansive than those available to seamen
under the Jones Act. In addition to compensation for past and future loss of income, future medical expenses, pain and suffering
and disability/loss of enjoyment of life, a maritime worker (and beneficiaries) injured or killed in state waters can recover nonpecuniary damages such as loss of consortium, loss of society and punitive damages. 80 A maritime employee injured or killed
in federal waters is limited to pecuniary losses only. 81
IV. THIRD-PARTY RECOVERY
A. JONES ACT
A Jones Act seaman may also sue third parties for general maritime law negligence. 82 The non-employer third party owes a
duty of reasonable care under the circumstances commensurate with the *323 reasonable care standard applicable in other
general maritime law negligence claims. 83
Although the Jones Act is not implicated in a third party suit against a non-employer, neither a Jones Act seaman nor his
survivors can recover non-pecuniary damages from a non-employer third-party in the U.S. Fifth Circuit. 84
However, there are courts that allow seaman recovery of non-pecuniary damages against third-parties. 85 These cases correctly
recognize that claims against third-parties do not involve the Jones Act and are therefore not constrained by the statutory
language. There is no principled reason to extend Miles, infra, to eliminate non-pecuniary damages in the general maritime
law entirely. 86
B. LHWCA
As previously noted, the maritime employee has a 905(b) cause of action against a vessel owner, be it employer or third party
owned. In addition, the injured worker has a cause of action at law or in admiralty against non-vessel owner third parties. 87
The injured employee need not choose between compensation benefits and the third party action. 88 However, if the employee
accepts compensation, he must commence the suit within six months of the acceptance, lest the right reverts to the employer. 89
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If the employer fails to bring the action within 90 days of the assignment, it reverts back to the employee. 90 The action and
available damages can be based on state or general maritime law. 91 Available defenses and damages recoverable under this
third party action depend upon the law that applies. 92 If the employer brings the action, he is entitled to reasonable *324
attorney's fees, all amounts paid to the employee and the present value of future benefits owed. 93
Additionally, recall that the maritime employee may have a cause of action against his non-vessel employer if the employer failed
to secure compensation as is required by the statute. § 904(a) requires an employer covered by the LHWCA to secure payment
of compensation as prescribed by the Act, which includes statutory requirements to legally underwrite LHWCA coverage. 94
The penalty for failure to secure payment of compensation from a qualified underwriter is elimination of the employer's tort
immunity and a bar of the comparative fault, assumption of risk and fellow servant negligence defenses. 95 The plaintiff has
the right to elect an action for damages at law or accept compensation. 96
Like the action under § 933(a), damages recoverable under this action depend upon the law that applies.
V. NON-SEAFARERS
In Yamaha Motor Corp., USA v. Calhoun, 97 the U.S. Supreme Court expanded the remedies available to non-seafarers beyond
the general maritime law. The case shows that the general maritime law, developed by a once benevolent federal judiciary to
protect a class of persons subjected to unique employment circumstances and hazards, now lends less relief to seafarers then to
individuals who remedies are normally governed by common law tort principles but are fortuitously killed in a marine setting.
In Calhoun, a Pennsylvania resident was killed in a collision between her jet ski and an anchored sailboat in Puerto Rican
territorial waters. Pennsylvania wrongful death law allowed recovery for loss of society, lost future earnings and punitive
damages. The general maritime law arguably allowed loss of society; however, loss of future earnings and punitive damages
are not general maritime law remedies in this situation.
The trial court held that federal maritime law controls the exclusion of state law. The U.S. Third Circuit reversed and held that
*325 the case is governed by state law because maritime law had not clearly spoken on the issue.
The U.S. Supreme Court confirmed. State law remedies may supplement non-seafarers death claims in state territorial waters.
On remand, the U.S. Third Circuit determined that compensatory damages are governed by the law of the decedent's domicile
and punitive damages are determined by the law of the place of the alleged reckless conduct. 98
Calhoun also applies to personal injury cases. Accordingly, Louisiana law allowing loss of consortium damages may supplement
the general maritime law in cases of personal injuries to non-seafarers in Louisiana state waters. 99 Louisiana does not recognize
punitive damages, so any punitive damage claim in a non-seafarer case emanating from Louisiana territorial waters would have
to be based on the general maritime law.
VI. DOHSA
The Death on the High Seas Act applies to any death occurring more than a marine league (three nautical miles) from shore. 100
There is no distinction between seafarers and non-seafarers. Beneficiaries of Jones Act seamen killed in the service of the vessel
are limited to pecuniary losses regardless of the casualty location. Under the Jones Act, beneficiaries include the surviving
widow or husband and children of the seaman, and, if none, then the next of kin who are dependent upon the seaman for
support. 101 Because DOHSA does not list beneficiaries as does the Jones Act through its reference to FELA, more peripheral
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relatives who are actually dependent upon the victim may also claim damages. 102 Non-pecuniary damages are unavailable
to seamen beneficiaries under the Jones Act and DOHSA because these controlling statutes do not provide for non-pecuniary
recovery. 103
*326 Conscious pain and suffering of the deceased seaman before death is recoverable under the survival action provisions
of the Jones Act. 104 Unlike the Jones Act, DOHSA precludes a general maritime law survival action for pre-death pain and
suffering. 105 Thus, the Jones Act wrongful death action against the deceased seaman's employer includes a pre-death pain and
suffering claim, while the general maritime law unseaworthiness action against the vessel owner and a negligence action against
a third party brought under DOHSA in the same lawsuit does not. Likewise, a seafarer/maritime employee and a non-seafarer
killed in federal waters are limited to DOHSA's damage provision, as this action is governed solely by DOHSA.
No particular period of consciousness is necessary for a pre-death pain and suffering award. 106 Consciousness may be presumed
in certain fact circumstances. 107 Recovery will not be allowed where there is no proof of either post-trauma consciousness
or instantaneous death. 108
Although not covered by DOHSA, beneficiaries of seamen killed in state waters are also limited to pecuniary damages. 109
The general maritime law action (unseaworthiness) for the wrongful death of a seaman in state waters was formally recognized
in Miles, as the logical extension of the wrongful death action created in Moragne v. States Marine Lines, Inc. 110 Damages
recoverable in this cause of action are limited to pecuniary loss. Recovery for lost future earnings is also prohibited because
the Jones Act's survival provision limits recovery to losses during the decedent's lifetime. 111 Recall that a maritime employee
killed in state waters has a non-pecuniary *327 remedy, including consortium and punitive damages. 112 In this fact situation
the remedy for the maritime worker is more generous than that of the seaman.
The drafters of DOHSA focused on seafarers in writing the statute. The remedy is intended to replace the economic support
provided by the deceased wage earner. However, in other contexts, the DOHSA limit can leave survivors with tremendous loss
and no remedy.
An example is Tucker v. Fearn. 113 The plaintiff's minor son was killed in a pleasure boat collision in Alabama state waters, a
geographic location not within the scope of DOHSA. However, the U.S. Eleventh Circuit had previously held in a case arising
out of the Amtrak Sunset Ltd. train disaster that the Alabama Wrongful Death Act did not apply in territorial pleasure boat
accidents because it allowed only recovery of punitive damages for negligence, which conflicted with established maritime law
principles permitting punitive damage recovery only in cases of gross negligence. 114 Based on dicta in Miles, the Eleventh
Circuit applied the DOHSA remedy and limited the minor's parent's recovery to funeral and burial expenses. 115
Although there was no commercial aviation when DOHSA was passed in 1920, commercial aircraft passenger deaths at sea are
governed by DOHSA. 116 Zucherman and Dooley denied recovery for pre-terminal pain and suffering because these damages
are not available under DOHSA. 117
In 1996, politics forced a change in this patently unfair area of the law. In response to the TWA Flight 800 Disaster in July of
1996, Congress amended DOHSA and made the amendment retroactive to commercial aviation disasters occurring on or after
July 16, 1996. 118 The amendment permits non-pecuniary damages for loss of care, comfort and companionship in cases of
death resulting from a commercial aviation accident occurring beyond 12 nautical miles *328 from the U.S. The amendment
also limited the application of DOHSA in aviation accidents to incidents occurring 12 miles or farther from shore. State wrongful
death statues now apply to aviation disasters occurring within 12 nautical miles of a state's shoreline. The amendment specifically
prohibits punitive damages in aviation cases.
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As a result, DOHSA now provides more humane remedies for air crash victims than those allowed to seafarer and non-seafarer
victims of vessel casualties. The law appears vulnerable to a due process challenge under the right set of facts as it treats deaths
differently based solely on the fortuity of whether one dies in a plane or on a boat.
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